
 

DAQ will follow Session Law 2011-394, specifically the 500 foot setback, and will continue to 

modify our web content 

 

Full text of rule: 

http://www.ncleg.net/Sessions/2011/Bills/House/PDF/H119v5.pdf 

 

Test pertinent to DAQ Open Burning rule 

 

HB 119 (SESSION LAW 2011-394) – Amend Environmental Laws 2011 (pgs 2-3):  AN ACT 

TO AMEND CERTAIN ENVIRONMENTAL AND NATURAL RESOURCES LAWS TO … 

(2) REDUCE CERTAIN OPEN BURNING SETBACK REQUIREMENTS AND PROVIDE 

THAT MINIMAL, UNINTENTIONAL NONCOMPLIANCE WITH AN OPEN BURNING 

SETBACK IS NOT A VIOLATION… 

 

SECTION 2.(a) Definitions. – The definitions set out in G.S. 143-212, G.S. 143-213, and 15A 

NCAC 02D .1902 (Definitions) apply to this section and its implementation.  

 

SECTION 2.(b) 15A NCAC 02D .1903 (Open Burning Without An Air Quality Permit). – Until the 

effective date of the revised permanent rule that the Commission is required to adopt pursuant to 

Section 2(d) of this act, the Commission, the Department, and any other political subdivision of the 

State that implements 15A NCAC 02D .1903 (Open Burning Without An Air Quality Permit) shall 

implement the rule, as provided in Section 2(c) of this act.  

 

SECTION 2.(c) Implementation. – Notwithstanding sub-subdivision (B) subdivision (2) of 

subsection (b) of 15A NCAC 02D .1903 (Open Burning Without An Air Quality Permit), open 

burning for land clearing or right-of-way maintenance is permissible without an air quality permit if 

the location of the burning is at least 500 feet from any dwelling, group of dwellings, or commercial 

or institutional establishment, or other occupied structure not located on the property on which the 

burning is conducted. The regional office supervisor may grant exceptions to the setback 

requirements if either of the following conditions is met:  

 

(1) A signed, written statement waiving objections to the open burning associated with the land 

clearing operation is obtained and submitted to, and the exception granted by, the regional office 

supervisor before the burning begins from a resident or an owner of each dwelling, commercial or 

institutional establishment, or other occupied structure within 500 feet of the open burning site. In the 

case of a lease or rental agreement, the lessee or renter shall be the person from whom permission 

shall be gained prior to any burning.  

(2) An air curtain burner that complies with 15A NCAC 02D .1904 (Air Curtain Burners), as 

provided in this section, is utilized at the open burning site.  

Factors that the regional supervisor shall consider in deciding to grant the exception include all the 

persons who need to sign the statement waiving the objection have signed it, the location of the burn, 

and the type, amount, and nature of the combustible substances. The regional supervisor shall not 

grant a waiver if a college, school, licensed day care, hospital, licensed rest home, or other similar 

institution is less than 500 feet from the proposed burn site when such institution is occupied.  

 

SECTION 2.(d) Additional Rule-Making Authority. – The Commission shall adopt a rule to amend 

15A NCAC 02D .1903 (Open Burning Without An Air Quality Permit). Notwithstanding G.S. 150B-

19(4), the rule adopted by the Commission pursuant to this section shall be substantively identical to 

http://www.ncleg.net/Sessions/2011/Bills/House/PDF/H119v5.pdf
http://www.ncleg.net/gascripts/BillLookUp/BillLookUp.pl?Session=2011&BillID=h+119


the provisions of Section 2(c) of this act. Rules adopted pursuant to this section are not subject to the 

publication of notice of text or public hearing requirements of G.S. 150B-21.2. Rules adopted 

pursuant to this section are not subject to G.S. 150B-21.9 through G.S. 150B-21.14. Rules adopted 

pursuant to this section shall become effective as provided in G.S. 150B-21.3(b1) as though 10 or 

more written objections had been received as provided by G.S. 150B-21.3(b2).  

 

SECTION 2.(e) 15A NCAC 02D .1904 (Air Curtain Burners). – Until the effective date of the 

revised permanent rule that the Commission is required to adopt pursuant to Section 2(g) of this act, 

the Commission, the Department, and any other political subdivision of the State that implements 

15A NCAC 02D .1904 (Air Curtain Burners) shall implement the rule, as provided in Section 2(f) of 

this act.    

 

SECTION 2.(f) Implementation. – Notwithstanding subdivision (12) of subsection (b) of 15A 

NCAC 02D .1904 (Air Curtain Burners), the location of the air curtain burning shall be at least 300 

feet from any dwelling, group of dwellings, or commercial or institutional establishment, or other 

occupied structure not located on the property on which the burning is conducted. The regional office 

supervisor may grant exceptions to the setback requirements if a signed, written statement waiving 

objections to the air curtain burning is obtained from a resident or an owner of each dwelling, 

commercial or institutional establishment, or other occupied structure within 300 feet of the burning 

site. In case of a lease or rental agreement, the lessee or renter, and the property owner shall sign the 

statement waiving objections to the burning. The statement shall be submitted to and approved by the 

regional office supervisor before initiation of the burn. Factors that the regional supervisor shall 

consider in deciding to grant the exception include all the persons who need to sign the statement 

waiving the objection have signed it; the location of the burn; and the type, amount, and nature of the 

combustible substances.  

 

SECTION 2.(g) Additional Rule-Making Authority. – The Commission shall adopt a rule to amend 

15A NCAC 02D .1904 (Air Curtain Burners). Notwithstanding G.S. 150B-19(4), the rule adopted by 

the Commission pursuant to this section shall be substantively identical to the provisions of Section 

2(f) of this act. Rules adopted pursuant to this section are not subject to the publication of notice of 

text or public hearing requirements of G.S. 150B-21.2. Rules adopted pursuant to this section are not 

subject to G.S. 150B-21.9 through G.S. 150B-21.14. Rules adopted pursuant to this section shall 

become effective as provided in G.S. 150B-21.3(b1) as though 10 or more written objections had 

been received as provided by G.S. 150B-21.3(b2).  

 

SECTION 2.(h) G.S. 113-60.29 reads as rewritten:  

"§ 113-60.29. Penalties.  

Any person violating the provisions of this Article or of any permit issued under the authority of this 
Article shall be guilty of a Class 3 misdemeanor. It is not a violation of this Article or any permit 
issued under the authority of this Article if a person unintentionally fails to comply with a setback 
requirement so long as the difference between the required setback and the actual setback is no 
more than five percent (5%) of the required setback. The penalties imposed by this section shall be 
separate and apart and not in lieu of any civil or criminal penalties which may be imposed by G.S. 
143-215.114A or G.S. 143-215.114B. The penalties imposed are also in addition to any liability the 
violator incurs as a result of actions taken by the Department under G.S. 113-60.28." 
 
SECTION 24. Except as otherwise provided, this act is effective when it becomes law… 

  



…This bill having been presented to the Governor for signature on the 20th day of June, 2011 and 
the Governor having failed to approve it within the time prescribed by law, the same is hereby 
declared to have become a law. This 1st day of July, 2011. 
 
 
 


